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THE FUR-SEAL FISHERY DISPUTE. 



The seizure of British vessels in Behring Sea by United 
States revenue cutters while the former were engaged in the tak- 
ing of fur seals beyond three marine miles from shore is based, it 
is claimed by the American Government, on the idea that this 
part of the sea is wholly within its jurisdiction without regard to 
such limits, or a mare clausum (closed sea), as spoken of in inter- 
national law. That the acts of one nation which call for the 
seizure of a number of the vessels of the other should cause wide- 
spread comment and discussion in the two countries goes for the 
saying, whatever be the right or wrong in the case ; and that 
such disputes are strictly one-sided on the two different soils 
determined by the boundary may nearly always be safely inferred. 
This unanimity seems somewhat broken among American dis- 
putants, however ; officials high in rank, who, ex-officio, must 
settle the difficulty, differ seriously as to the settlement, while the 
pen and press have arraigned themselves on sides for the reasons 
they set forth. Some writers from purely patriotic reasons, and 
others in parts of the country that have suffered in the Canadian 
fishery dispute, have broadly differed from those that claim they 
see in it only an unpopular and undemocratic protection of a 
great monopoly, as they choose to style the company the most 
interested. In short, all the many articles I have seen upon the 
subject, British or American, and to which my attention has 
been attracted by the natural interest one takes in a new country 
where some of his travels and explorations have been cast, have 
taken one side or the other of the question, and from these 
premises arrived at their desired conclusions. 

It is my object in this article, as far as my limited space and 
the limited power of my pen will allow, to present all the salient 
points in a dispute, which, like all others between two great and 
intelligent nations, has two sides to it. It is not even my inten- 
tion to draw conclusions from the preponderating testimony 



THE FUR-SEAL FISHERY DISPUTE. 391 

as I would weigh it, but leave that to my readers to do as they 
see fit, if they think I have given them all or enough of the pros 
and cons with which to do it. 

The beginning of the seventeenth century saw international 
law, long dormant as a seed in the soil of jurisprudence, spring 
into existence as such under the hands of Hugo Grotius, and the 
conflicting and desultory writings of Maehiavelli, Suarez, Perkins, 
Ayala, Straccha, Soto, G-entilis, and scores of others were brought 
into something like harmony with each other, by lopping off con- 
flicting excrescences, and with the equally conflicting shreds of in- 
ternational rules of conduct promulgated in such laws as the Oon- 
solato del Mare, Leges Wisiuenses, the Khodian Laws, Lois de 
Westcapelle, the Coutumes d' Amsterdam, and others, many of 
which seemed written more with a selfish reference to the armed 
power of the particular country to enforce them, whether right 
or wrong, than on any broad principles of human rights. The 
great work, de Jure Belli ac Pacis (1625), by its common-sense 
concessions, made possible the peace of Westphalia (1648) which 
ended the fierce and bloody Thirty Years' devastation, by cour- 
tesy called a war. Henceforth authorities, trailing in the triumph 
of this wonderful work, sought rather to find common ground 
where nations could negotiate a truce in real or threatened war 
than to give rules how the throne could thumbscrew more blood 
and booty from a fallen foe. Advancing civilization, weary of 
war, courted conciliation and concession, rather than conquest, 
and many pretensions of power were mutually abandoned. Chief 
among these were those intangible assumptions as to the sovereign- 
ty of the seas, to which could be traced so much trouble that 
could only be cured by more or less complete cancellation of all 
claims and an ownership in common for purposes of free com- 
merce, the only use to which it could be put after all. Of course 
the greater extent of the broad oceans was already free long before 
this — rather from inability to successfully impose their jurisdic- 
tion than from lack of inclination on the part of the stronger 
governments ; nor did all nations at once relinquish their assumed 
sovereignty to watery domain, but rather it was a noticeable turn- 
ing point from which the previous ebb and flow of such pretensions 
has steadily decreased on the latter turn of the tide. But " the line 
had to be drawn somewhere," as no nation would accept high or 
even low water mark along its shores, nor, in those days when 
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treachery had not wholly disappeared from the unwritten code of 
war, allow a ship with closed ports to come too near unquestioned. 
Then was prominently enforced the maxim of international rule 
of conduct — as much as international law can he enforced with no 
higher power than common consent to do so — Terrce dominium 
finitur ubifinitur armorum vis, for all legal lore was Latinized 
in those " goode olde " days. The meaning of this is simply that 
as far as the shore could protect itself by arms upon its beach 
that far no one else would question its jurisdiction. In those 
days the best of cannon threw their shot about three miles, and 
as all measures on the sea were on the marine scale this was called 
three marine* miles, or the marine league. This prohibition 
practically amounted to three miles from a line drawn from cape 
to cape or headland to headland in sight, as from the deck, or 
even mast-head, all the windings and the sinuosities of the shore 
could not be readily made out so as to conform to such an im- 
practicably drawn boundary. 

It is upon this three-mile limit that hang all the law and argu- 
ment of the British side in the Behring Sea controversy; and upon 
the exceptions as to closed seas that hang all the law and inter- 
national right of the United States to the contrary, and on the set- 
tlement thereof " hang all the law and the profits" of the Alaska 
Commercial Company, the one most directly interested. In the 
light of the above assertion it may be proper to briefly review the 
history of the three-mile limit and the right of certain govern- 
ments to go beyond that limit. 

In Halleck's " International Law" are given special cases where 
governments may go beyond the boundaries cited. It says : 
" The maritime territory of every state extends to the ports, har- 
bors, bays, mouths of rivers, and adjacent parts of the sea in- 
closed by headlands belonging to the same state. Within these 
limits, its rights of property and territorial jurisdiction are abso- 
lute, and exclude those of every other state. The general usage 
of nations superadds to this extent of territory an exclusive terri- 
torial jurisdiction over the sea for the distance of one marine 
league And, even beyond this limit, states may 

* Sixty geographical, or marine, or nautical miles (a degree on a meridian) 
equal sixty-nine and two-tenths statute miles, the miles we usually understand on 
land. The " knot" or marine mile equals 1.15 miles on land ; the marine league 
equals 3.45 land or " statute" miles. 
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exercise a qualified jurisdiction for fiscal and defensive purposes; 
that is, for the execution of their revenue laws, and to prevent 
' hovering on their coasts.' " I give this because it is the only one 
I am able to find which states a general cause or pretext for going 
beyond the marine league ; and as neither reason applies to the 
captured sealers, and as violent seizure seldom rests on such un- 
stable tenure as qualified jurisdictions, it is evident that we must 
look to special reasons for the grounds of American action, and 
such special grounds we find claimed by them, as already stated, 
in the principle of mare clausum, or closed sea, a brief history of 
which is not uninteresting. 

The Eepublic of Venice once claimed sovereignty over the 
whole of the Adriatic, and although that power has ceased to 
exist as such, we do not find her claim maintained at the present 
day by her successors. England made similar demands upon 
many of the so-called "narrow seas," but they have been in 
great part abandoned, though, by right of naval power, she is 
the dictator of the deep. 

A very interesting case is that known as the " Danish Sound 
Dues," as it seems to have points in common with the Behring 
Sea dispute, and the United States has taken action on the Danish 
claim. From time immemorial this little state has set up the 
demand for a toll through the belts which lead to and from the 
Baltic Sea, claiming it upon the very antiquity of the tax, which 
had been ratified by many treaties and conventions with ruling 
powers, and also on the ground that it was founded in equity, as a 
fair reimbursement to the Danish crown for expenses in improving 
the navigation for such through commerce as did not benefit her 
ports, but she acknowledged that "the law of nations would now 
hardly seem to sanction the imposition of tolls similar to the sound 
dues, where none before had existed. " The right founded in imme- 
morial usage reaching back to the remotest antiquity is akin 
and equally as strong as that founded in discovery, and has been 
less often questioned and overruled, and this (discovery) is the 
claim of Russia to Behring Sea. Says Halleck: "The United 
States denied the right of Denmark to collect such dues. The 
dispute was amicably arranged by the convention of February 
12th, 1858, the sound and belts beingTmade entirely free to American 
vessels and their cargoes, the United States paying a fixed sum 
en bloc for light-houses, buoys, etc." 
vol. cxlvi. — sro. 377. 27 
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In tracing the three-mile limit parallel to the shores of a 
country it often happened that these boundary lines bent back 
and overlapped or touched at converging headlands, although in- 
closing large watery spaces which were not protected by the rule 
of a cannon shot hurled a marine league ; but if all the shores of 
such large areas were wholly within the country, it was considered 
that the area itself fell under the exclusive jurisdiction of the 
sovereign, although a ship in the centre of it might be out of 
sight of land, for, having once passed under the authority of a 
country, and the circumstances being such that it can only seek 
a port of the same sovereignty, there can be no practical reason 
why the jurisdiction should have ever ceased for so short a time, 
while there are many reasons on the part of the safety of the 
country why it should not cease to hold ; and, even shorter than 
all this, if there were any reasons why the vessel should not con- 
tinue on into the inclosed waters, the power of the country could 
be directed to prohibit as soon as it first passed under its juris- 
diction, which would be tantamount to unqualified jurisdiction 
over all. When these areas became so extensive as to be called 
seas, and single sovereignties thus thrown over them, they were 
known as closed seas, or maria clausa. When conquering nations 
seized part of the interior shores, this, of course, complicated 
matters, and history reveals such cases in almost every light from 
mare clausum of the strictest blockade to mare librum (free sea) 
in the broadest sense of the word ; and no one rule seems to 
apply. If the aggressive sovereignty seized one side of the in- 
closing passage a mare librum of necessity existed if the new 
power demanded it, and even when it did not so seize any part of 
the outlet the general . rule was to open the sea. The case of the 
Black Sea illustrates these points very well : of it Halleck says in 
his work on international law: "So long as the shores of the 
Black Sea were exclusively possessed by Turkey, that sea might, 
with propriety, be considered as mare clausum; and there seemed 
no reason to question the right of the Ottoman Porte to exclude 
other nations from navigating the passage which connects it with 
the Mediterranean, both shores of this passage being also portions 
of the Turkish territory. But when Turkey lost a part of her 
possessions bordering upon this sea, and Bussia had formed her 
commercial establishments on the shores of the Buxine, both that 
empire and other maritime powers became entitled to participate 
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in the commerce of the Black Sea, and consequently to the free 
navigation of the Dardanelles and the Bosphorus. This right 
was expressly recognized by the Treaty of Adrianople in 1829. 
But the right of free navigation of the Black Sea, and the conse- 
quent right of passage through the Dardanelles and the Bosphorus, 
was not construed to interfere with the right of territorial juris- 
diction which the Ottoman Porte exercises over these straits." 

Had Russia acquired her title along the Euxine shores by pur- 
chase instead of conquest the case would have been nearer to the 
claim set forth by the United States in Behring Sea, for there might 
have been still greater variations had Russia so purchased, and u nited 
with Turkey to maintain the status of mare clausum, as we have 
America and Russia uniting in the question before us. On one 
side, it is said, in regard to the right of a state to own property 
and to sell the same, that "it is exclusive of foreign interference, 
and susceptible of free disposition," and " a sovereign state has 
the same absolute right to dispose of its territorial or other public 
property as it has to acquire such property ;" and, as we have 
already seen, national territory consists of water as well as land. 
"The maritime territory of every state extends to the ports, etc." 
It seems to follow, therefore, that if Russia had, by any of the 
known and accepted methods of acquiring exclusive territorial 
jurisdiction and eminent domain, thrown such rights overBehring 
Sea, she could transfer them to the United States or other power 
by sale or other known and accepted methods. " The right of 
eminent domain is one which, from its very nature, is inseparable 
from the sovereignty, and is necessarily transferred with the 
sovereignty." 

On the other hand, a very pertinent inquiry is that relating to 
whether Russian discovery, conquest, or other action gave her a 
valid claim to such rights over Behring Sea, and whether such 
claims have been acquiesced in by other nations ; for acquiescence, 
after all, is the only true executive department in the interna- 
tional law which governs the republic of nations, there being 
nothing higher to enforce it. Admitting that Russia was the 
first civilized power to hold the shores of Behring Sea through- 
out their whole extent, and that no civilized power had had a 
previous lodgment thereon, the question as to exclusive jurisdic- 
tion, which has been transferred to the United States, rests upon 
some geographical as well as purely judicial questions. Had the sea 
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been an inclosed basin, open at only one channel so narrow as to 
come within the marine league understanding, as shown in the 
case of the Black Sea, or similar bodies of water, there would 
be little doubt as to the status, so long as Russia held all 
the shores, and the bulk of authority seems to be that she 
could transfer a part of this watery domain ; but Behring Sea is 
not so geographically related to surrounding land and water, for on 
the north Behring Strait, thirty-six miles wide, leads into the Arc- 
tic Ocean, where for something like a half centurya most rigorous 
commerce has been carried on in the whale fishery by ships of 
all nations, principally American, however, and which have 
reached these grounds across the disputed sea without asking leave 
of any one or having any special treaty rights to do so. On the 
south side there are innumerable passes through the Aleutian 
Islands, extending from America to Asia, but none of them, not 
even Behring Strait, average any larger, or at least much larger, 
than those which are known to inclose bodies of water over 
which nations have proclaimed exclusive jurisdiction, to which 
others have agreed, as between Cape May and Cape Henlopen, 
for example, the bounding capes of Delaware Bay. But between 
the Aleutian Islands and the Commander Group off the Kamschat- 
kan coast there is a monstrous gap of water where half the fleet 
of Russia could sail abreast out of sight of each other and out of 
sight of land — I have forgotten how many hundred miles across — 
and through this great ocean way sail many whalers annually who 
never expect to sight the land. It is by far the largest channel 
(if not too wide to be called such) which connects a closed sea 
with the high seas. 

For these reasons and some others there has been anything 
but acquiescence in Russia's claim by nations the most interested, 
and early in this century one of the strongest protesting powers 
was the United States. This has been one of the most promi- 
nent points urged by popular writers against the Ameri- 
can claim of exclusive jurisdiction to-day, but it is also one of 
the weakest and will not generally hold good in the interpreta- 
tions of international law. Had the United States pressed her 
protest to a decision from Russia favorable to her standing on the 
question at the time, she would more than probably have had to 
shoulder the disadvantage she had thus enforced on the possessing 
power when she came in possession herself ; but no such conces- 
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sion was made by the Czar to the American demands, and the 
United States had a perfect right to insist on the status which 
she found when purchasing, if interpreted to be favorable to her, 
without regard to the stand taken when it Was unfavorable, so 
long as no treaty or understanding was arrived at which preju- 
diced such status. 

There is one point in this connection which I have never seen 
mentioned, and yet I think it is a very influential one, though 
probably an indefinite idea which could not well be quoted in 
cold legal arguments demanding simply facts and figures upon 
which to base an opinion, yet having a deeper influence in its 
peculiar province. As the advancing civilization of the world 
determines the destruction of a policy that is deemed repugnant 
to that advance, the elimination may be gradual, but usually it is 
nevertheless so pointedly marked "that he who runs can read" ; 
and there is no extinction that has been more certain and more 
marked than that of the pretension of powers to their holdings on 
the seas; and every nation which goes into such a controversy on 
the side of such pretensions must shoulder this onus, by implication 
at least, however clear the case may be otherwise. In short, we 
must tread in the tendency of human progress as civilization 
points its course. Ever since Vasco Nunez de Balboa waded 
waist deep into the waters of the greatest sea the world knows and 
took possession of it in the name of the flag he held in his hand, 
and even far beyond that date, the whole change of international 
comity has been to widen the " high " seas, and in no place to 
contract them. Whatever may be the outcome of this controversy 
the day is not distant, as history reckons days, when the strict 
three-mile limit may be all that is left of maritime domain, and 
even that may be invaded in part, and should our own Govern- 
ment concede this point of the inevitable, now or next day, it will 
be but placing another pointing post on a well marked road 
whose end is on the sands of a shore washed by the waves of mare 
librum. 

The catching of a fur seal, or other valuable animal or fish, 
or even herds of them, is but a mere thread in a fabric whose 
warp and woof are made up of such international subjects as 
those of debatable closed seas and seizures thereon. On the 
former, we have given some rambling points, and a brief discus- 
sion of the latter would be pertinent to the general subject in hand. 
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American authority says : " Before taking such forcible pos- 
session (meaning seizure of another nation's persons or property), 
it is necessary for us to prove clearly our right to the thing in 
dispute, and also that we have already tried the milder modes of 
adjustment, for other people are not obliged to respect that title 
any further than we show its validity, nor will they justify us in 
resorting to a measure of so much rigor, and one, too, so likely 
to produce the most serious consequences to society, until we 
justify our conduct on the ground of its absolute necessity. The 
possessor may, therefore, remain in the possession till proof is 
adduced to convince him that his possession is unjust." 

While our protest against Kussia's claim of similar import is 
hardly pertinent to be used against us as to settlement, it seems 
to have a bearing on the interpretation of whether or not we 
can "prove clearly our right to the thing in dispute," and there- 
fore justify our sequestration of British property on debatable 
water. We can hardly claim a course to be clear when we can 
find enough to protest against it, though no propriety is shocked 
by assuming it was not enough to settle it, as we then wanted, 
after we had purchased the difficulty along with the domain. 
This is certainly so, if we must give any weight to the same author- 
ity that " the seizure of the thing in controversy is generally re- 
garded as the preliminary step toward the commencement of a 
war." It may be said that the offending power, Great Britain, 
has used the same questionable means in another controversy, 
which is admitted ; but so long as our seizures are not based on 
reprisal, the other offense does not enter into the discussion any 
more than any other two distinct questions ; and the Behring Sea 
captures are distinctly reported not to be reprisals. 

When matters involving such unquestionable outrages as 
those perpetrated by the vessel "Alabama" can be settled by the 
peaceful methods of arbitration, it may well be questioned 
whether we have "tried the milder modes of adjustment" in 
taking a course which borders so closely on the " bloody bound- 
aries of war." 

The national questions at issue have been so widely discussed 
that nothing can be added ; suffice to say that in the American 
diversity of opinion is seen a fairer appreciation of the case than 
on the other side ; and leaving out such partisan questions as to 
the rapidity of the Government to seize in defense of a great 



THE FUR-SEAL FISHERY DISPUTE. 399 

monopoly on one ocean, and thus invite war, and the slowness to 
defend -the rights of the humbler people on the other side, where 
war is justifiable, it appears that the American Government seems 
more willing to settle its aggression on broad and unselfish 
grounds than does the opposing sovereignty in some of its pre- 
tensions. 

Feedekick Schwaxka. 



